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REMARKS 

Status of the Claims 

Claims 1-88 are now pending in the present application. Claim 88 has been amended to 
correct grammatical errors so that the claim more clearly defines the invention, however, such 
amendment is not for substantive reasons related to the patentability of the claim. 
Rejection of Claims 1-8. 12-16. 25-28. 30-31. 43-44. 47-59. 64-66. 69-75. 78-83. and 88 

The Examiner has rejected Claims 1-8, 12-16, 25-28, 30-31, 43-44, 47-59, 64-66, 69-75, 
78-83, and 88 under 35 U.S.C. § 102(e) as being anticipated by Daugherty (US2004/0028561 Al). 
The Examiner points out that the cited reference discloses a triggering sampler and a detecting 
sampler. 

The Daugherty patent application, filed on November 8, 2002, claims priority in two 
provisional applications. Provisional patent application No. 60/348,211 was filed on 
November 9, 2001, and provisional patent application No. 60/344,846 was filed on 
December 31, 2001. Applicants have submitted concurrently herewith, a declaration under 
37 C.F.R. § 1.131, with prima facie evidence that applicants conceived of the invention claimed in 
the instant appUcation in the United States before November 9, 2001, and were diligent in reducing 
the invention to practice fi-om at least just before November 9, 2001 through the constructive 
reduction to practice achieved by applicants filing provisional patent application No. 60/227,674 on 
November 13,2001. 

According to MPEP 715, the use of a declaration under 37 C.F.R. § 1.131 is appropriate to 
overcome a rejection under 35 U.S.C. § 102(e) when the claimed invention in the instant application 
is not the same invention as claimed in the reference cited in the rejection. Applicants respectfiiUy 
note that provisional patent application No. 60/348,211 (filed on November 9, 2001) and provisional 
patent application No. 60/344,846 (filed on December 31, 2001) do not include any claims and thus, 
cannot claim the same invention as claimed by applicants. 

Because the concurrently submitted declaration effectively swears behind the provisional 
applications the Daugherty reference relies upon, that reference (US2004/0028561 Al) no longer 
constitutes prior art that can be cited against applicants' claims. Accordingly, the rejection of 
Claims 1-8, 12-16, 25-28, 30-31, 43-44, 47-59, 64-66, 69-75, 78-83, and 88 under 35 U.S.C. § 102(e) 
as being anticipated by Daugherty (US2004/0028561 Al) should be witiidrawn. 
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Patentable Subject Matter 

The Examiner has objected to Claims 9-11, 17-24, 29, 32-42, 45, 46, 60-63, 67, 68, 76, 77, 
and 84-87, indicating that such claims include patentable subject matter, but are dependent upon a 
rejected base claim. In light of the remarks above and the accompanying declaration and evidence of 
earlier conception and diligence in reducing to practice, the base claims are patentable, and at this 
time, applicants elect not to rewrite the claims to which the Examiner has objected. 

In consideration of the preceding remarks and the amendment set forth above, it is apparent 
that all claims in the present invention define a novel and non-obvious invention. Therefore, the 
Examiner is requested to pass this case to issue at an early date. In the event that any further 
questions remain, the Examiner is requested to telephone applicants' attorney at the number Usted 
below. 

Respeptfiilly siAmitted, 




MichaeTC. King 
Registration No. 44,832 

MCK/RMA:lrg 




I hereby certify that this correspondence is being deposited with the U.S. Postal Service in a sealed 
envelope as first class mail with postage thereon fully prepaid addressed to: Commissioner for Patents, 
Alexandria, VA 223 13-1450, on September 1, 2004. 

Date: September 1 , 2004 - , ^ 



Enclosures 
Declaration under 37 C.F.R. § 1.131 with 
Exhibits A and B 
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